Tips for managing your
Government contract. . .
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Tips from an insider. . .
1. Know your contract
2. Contract Communication
3. Changes/Impacts (REA)
4. Overheads/Pricing
5. Getting Paid
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In 1995 Mr. Scott
Wakefield, President
of PSW Electric (then
Baird Electric)
published an article in
the Daily Journal of
Commerce entitled:

“10 stupid things
contractors do to
mess up federal
contracts”
These are still true
today - 27 years later

(1) Contractors try to solve the government’s problems.
(2) Contractors proceed on change orders before entitlement is
settled and a cost is agreed to.
(3) Contractors fail to track costs for extra work separately
(4) Contractors assume the government will explain their rights to
them when settling changes.
(5) Contractors assume the government’s interpretation of the
contract documents is correct
(6) Contractors fail to notify the government of changes, impacts,
and delays as they occur
(7) Contractors finance the performance of changes for the
government
(8) Contractors fail to understand what costs they are entitled to
recover when changes occur
(9) Contractors allow the government to intimidate them when
negotiating changes
(10) Contractors fail to administer changes like a separate job
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Rule No. 1 Follow the contract

 What does the contract say?

 Somewhere in the contract it explains what to do –
there is a swim lane for everything
 Do not over think it, re-design it, or try to better it
 More importantly. . . don‘t try to understand it

Rule No. 2 Only the
Contracting Officer
can change the
contract

NFAS 5252.201-9300 Contracting Officer Authority
In no event shall any understanding or agreement between the
Contractor and any Government employee other than the Contracting
Officer on any contract, modification, change order, letter or verbal
direction to the Contractor be effective or binding upon the
Government. All such actions must be formalized by a proper
contractual document executed by an appointed Contracting Officer.
The Contractor is hereby put on notice that in the event a
Government employee other than the Contracting Officer directs a
change in the work to be performed or increases the scope of the
work to be performed, it is the Contractor's responsibility to make
inquiry of the Contracting Officer before making the deviation.
Payments will not be made without being authorized by an appointed
Contracting Officer with the legal authority to bind the Government.
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Rule No. 3 Document
Document
Document

Rule No. 4 Your Government
Team did not get
the email

 If there is an issue, put it in writing







If there is an agreement – put it in writing
If there is a change – get it is
If you are ask to do something – get it writing
Put it on a log and schedule
You cannot recreate history

In American Constitutional law, the doctrine of sovereign
immunity bars suits against the government in most
circumstances. The Government is King.
However, in his annual message of 1861, President Lincoln
called for changes in the Court of Claims based on the
principle that “it is as much the duty of Government to render
prompt justice against itself in favor of citizens, as it is to
administer the same between private individuals.”
.

Know your contract . . .
even the hidden parts
5
Clause: A term or condition used in contracts or in both solicitations and
contracts and applying after contract award, or both before and after award. FAR
2.101.
Provision: A written term or condition used only in solicitations and applying
only before contract award. FAR 52.101.
FAR – Federal Acquisition Regulations (52.225-11)
DFAR – Defense Federal Acquisition Regulations (252.225-7001)
NFAS – Naval Facilities Acquisition Standards (5252.225-9506)
GSAM – General Services Acquisition Manual (552.211-76)
Provided in full text (fill ins) and/or incorporated by reference
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Taxes
Standard of Conduct
Ethics
EEO
Whistle blower
Posting
Labor
Security (computer)
Order priority
Audits/Records
Cos Accounting
Ownership
Payments
Employment verification
Drug free
Human trafficking
Insurance
Hazardous Materials
Warranties
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Terms that allow you
“recovery” - search for
equitable adjustment
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Flow down requirements
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CONTRACTUAL

COMMUNICATION
10

(1) Submittals
(2) Modifications
(3) Letters
(4) Non-compliance notices
(5) Request for information
(6) Other forms (outages, badging)
(7) Meeting Minutes
Emails are a delivery system not
a communication system
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SUBMITTALS

 The Quality Control Manager’s certification buys it
 Never resubmit unless directed to do so (in writing)
 Everything required by the contract (other then forms)
should be submitted with a submittal transmittal

 The Government’s review period is a contractual

requirement. When it expires – they are in breach.

 Treat review comments like design review comments – agree
or disagree. Elevate, as necessary.

 Know the difference between a variation (substitution) and a
variation (improvement)

FAR 52.236-21 Specifications and Drawings for Construction
(f) If shop drawings show variations from the contract requirements,

the Contractor shall describe such variations in writing, separate from
the drawings, at the time of submission. If the Contracting Officer
approves any such variation, the Contracting Officer shall
issue an appropriate contract modification, except that, if
the variation is minor or does not involve a change in price
or in time of performance, a modification need not be
issued.

MODIFICATION
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 DO NOT start work before receipt of the modification
 All modifications are required to include a waiver “full accord”
statement that releases all future claims.

 DO NOT sign a modification that is not 100% agreeable
 DO NOT proceed with work on a unilateral that exhaust the
funding provided

 NFAS 43.102-100 (c) requires that all modifications for

construction must adjust the CCD or include a statement that
time is not required by reason of this modification

 Modifications are effective the date the Contracting Officer signs
– no matter what block 3 says

 Know the difference between a Proposed Change (PC) for
added, discretionary work and an equitable adjustment.

 Ensure any proposal submitted includes a period for which the
proposal is valid. Resubmit.

 Watch the authority noted (block 13) – it could bite later

LETTERS
1. Serialize and date letter – timely!
2. Address to the Contracting Officer
only
3. Project title and purpose for the
letter
4. Site the applicable FAR clause
5. Brief justification for notice/letter
6. BLUF – summary of the situation
7. Bullets of the situation – basis for
the letter/argument
8. Summary of findings and
justification
9. What/Who has action or is required
– ask or tell? If it is an ask. . .
always give a due date.
10. Tracking number – log and
schedule
11. Individuals and roles authorized
regarding this issue
12. Signed by a contractual authority
13
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RFI

Sequential numbering update/revise – do not
renumber
Do not complete

Double check response
Be advised
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Question
No. 1
Do you
work for a
smart
company?

 Yes
What did we bid?
What did we say we would do?
What do we normally do?
What could be reasonably expected?
Is there a better contractual tool?

 No - ?????

50% of the RFIs
should never be
submitted
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Question
No. 2
Can you
reference
a drawing
or spec
section?

 Yes
What does it say?
What doesn’t it say?
Is there a conflict?
Is it constructible?
What could be reasonably expected?

 No – go back to Question No. 1

99.9% of the RFIs
need to be posted to
the contract
documents
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Question
No. 3

 Request for assistance?
 Clarification?
 Request for substitution?
 Notice of contractual issue (differing

site condition, conflict,
What is the
unconstructible, deficiency, etc)
purpose of
the RFI?
 Confirmation ??? – go back to

Question No. 1
99.9% of the RFIs do
not communicate
intent
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Question
No. 4
Asking or
telling?

 What is the Contractor doing?
 What is the Government required
to do?
 Does it have a question mark?

Whenever possible
get to yes or no
answer . . . “please
confirm is not a
question!
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Question
No. 5
Is there, or
will there
be, an
impact?

 Yes
How will this affect the project?
Is there a cost difference?
When do we need an answer?
When does it impact the schedule?
What will happen if the Government fails
to respond?

 No . . .rethink this answer

Need to protect the
your rights
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Question
No. 6
Who is the
decision
maker for
the project?

 Who is responsible for reviewing
in before it goes out?
 Who should see the response
when it comes back?

99% of the RFIs
pose a potential
contractual conflict

CHANGES/IMPACTS

Request for Equitable Adjustment
21

The Contractor seeking an equitable adjustment
bears the "essential burden of establishing the
fundamental facts of liability, causation, and
resultant injury."
The Contractor must show that the increased
costs arose from work which was materially
different from that contemplated by the parties.
The increased costs must be the direct and
necessary result of the changes.

FEDERAL ACQUISITION REGULATION (FAR) Remedies for Contractual Relief

Construction ~ Firm Fixed Price

DIFFFERING SITE CONDITION
FAR 52.236-2
DEFAULT
SUSPENSION OF WORK

FAR 52.249-10
FAR 52.242-14

INSPECTION

FAR 52.246-12
USE & POSSESSION PRIOR TO
COMPLETION
FAR 52.236-11
TIME EXTENSION

FAR 52.211-13

GOVERNMENT PROPERTY
FAR 52.245-1

X

X

X

X

X

(1) Written order by the Contracting Officer
None (2) Any other written or oral order perceived as
direction

X

X

X

None

X

(1) Subsurface or latent physical conditions differing
None from contract
(2) Unknown physical conditions of unusual nature

None None None None

X

None Delays beyond the control or the fault or negligence of
the contractor

Time
LD
Adjustment

Acceleration

FAR 52.243-4

Profit

CHANGES

Overheads

CLAUSE
REFERENCE

Direct Costs

Request for Equitable Adjustment (REA) - Compensable Items

Comments

None None None None Suspend, delay, or interruption by an act of the
Contracting Officer (including failure to act)

X

X

X

X

X

None

X

X

X

X

None

X

X

X

X

X

X

None Additional examination or testing of completed
construction found to be compliant/acceptable

None Delays progress of work resulting from possession
prior to acceptance
Phased construction/LD schedule
None None None None None X
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X

In accordance with the Changes clause

52.243-4 CHANGES
23
(b)

Any other written or oral order (which, as used in this paragraph (b), includes direction, instruction,
interpretation, or determination) from the Contracting Officer that causes a change shall be treated as a
change order under this clause; Provided, that the Contractor gives the Contracting Officer written notice
stating(1) The date, circumstances, and source of the order; and
(2) That the Contractor regards the order as a change order.

(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer shall be
treated as a change under this clause or entitle the Contractor to an equitable adjustment.
(d) If any change under this clause causes an increase or decrease in the Contractor’s cost of, or the time
required for, the performance of any part of the work under this contract, whether or not changed by any
such order, the Contracting Officer shall make an equitable adjustment and modify the contract in writing.
(e) The Contractor must assert its right to an adjustment under this clause within 30 days after (1) receipt of
a written change order under paragraph (a) of this clause or (2) the furnishing of a written notice under
paragraph (b) of this clause, by submitting to the Contracting Officer a written statement describing the
general nature and amount of the proposal, unless this period is extended by the Government.

CONSTRUCTIVE CHANGES
24

Most common constructive changes:
(1) MISINTERPRETATION BY THE GOVERNMENT ~ Usually contractor
proposes one way to do work, Government proposes more expensive way
(2) DEFECTIVE SPECIFICATIONS ~ Usually the work is not as described or
cannot be performed as stated and requires more $ than anticipated
(3) GOVERNMENT INTERFERENCE & FAILURE TO COOPERATE ~
Did the Government act reasonably?
(4) SUPERIOR KNOWLEDGE/FAILURE TO DISCLOSE ~ Government
knows something it should disclose to the contractor but doesn’t
(5) CONSTRUCTIVE ACCELERATION ~Government tells contractor to hurry
up in order to complete work earlier (or on time where there is excusable delay)
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CHANGES
 Date and time of

occurrence
 Action directed
 Individual
directing change
 Action is perceived
as a change
 Action taken by the
Contractor

 Review comment
 Response to an Request for

Information (RFI)

 Non-Compliance Notice (NCN)
 Gov fails to perform as agreed in the

contract

 Email
 Any other verbal or written direction

received in a meeting, on-site, by
telephone, etc. Even in the presence
of the Contracting Officer

52.236-2 DIFFERING SITE CONDITIONS
26

(a) The Contractor shall promptly, and before the conditions are disturbed, give a written
notice to the Contracting Officer of(1) Subsurface or latent physical conditions at the site which differ materially from
those indicated in this contract; or
(2) Unknown physical conditions at the site, of an unusual nature, which differ
materially from those ordinarily encountered and generally recognized as inhering in work of
the character provided for in the contract.
(b) The Contracting Officer shall investigate the site conditions promptly after receiving the
notice. If the conditions do materially so differ and cause an increase or decrease in the
Contractor’s cost of, or the time required for, performing any part of the work under this
contract, whether or not changed as a result of the conditions, an equitable adjustment shall
be made under this clause and the contract modified in writing accordingly.

52.236-2 DIFFERING SITE CONDITIONS
27

(c) No request by the Contractor for an equitable adjustment to the contract under this clause
shall be allowed, unless the Contractor has given the written notice required; provided, that
the time prescribed in paragraph (a) of this clause for giving written notice may be extended
by the Contracting Officer.
(d) No request by the Contractor for an equitable adjustment to the contract for differing site
conditions shall be allowed if made after final payment under this contract.
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DIFFERING
SITE
CONDITION
 Drawing,

specification, or
reference in
contract
 Condition found
 Condition was not
anticipated by
Contractor
 Actions taken by the
Contractor

 Subsurface or latent physical

conditions. . .utilities, soil conditions,
demo’d walls/structures, missing
utilities/structures – most anything
that is not seen during a walk through.

 Unknown physical conditions at the

site, of an unusual nature, which
differ materially from those ordinarily
encountered and generally recognized
as inhering in work of the character
provided for in the contract

52.249-10 DEFAULT
29
(b) The Contractor’s right to proceed shall not be terminated nor the Contractor charged with damages
under this clause, if(1) The delay in completing the work arises from unforeseeable causes beyond the control and without
the fault or negligence of the Contractor. Examples of such causes include(i) Acts of God or of the public enemy,
(ii) Acts of the Government in either its sovereign or contractual capacity,
(iii) Acts of another Contractor in the performance of a contract with the Government,
(iv) Fires,
(v) Floods,
(vi) Epidemics,
(vii) Quarantine restrictions,
(viii) Strikes,
(ix) Freight embargoes,
(x) Unusually severe weather, or
(xi) Delays of subcontractors or suppliers at any tier arising from unforeseeable causes beyond
the control and without the fault or negligence of both the Contractor and the subcontractors or
suppliers; and

52.249-10 DEFAULT
30
(2)

The Contractor, within 10 days from the beginning of any delay (unless extended by
the Contracting Officer), notifies the Contracting Officer in writing of the causes of delay.
The Contracting Officer shall ascertain the facts and the extent of delay. If, in the judgment
of the Contracting Officer, the findings of fact warrant such action, the time for completing
the work shall be extended. The findings of the Contracting Officer shall be final and
conclusive on the parties, but subject to appeal under the Disputes clause.
(c) If, after termination of the Contractor’s right to proceed, it is determined that the
Contractor was not in default, or that the delay was excusable, the rights and obligations of
the parties will be the same as if the termination had been issued for the convenience of the
Government.
(d) The rights and remedies of the Government in this clause are in addition to any other
rights and remedies provided by law or under this contract.
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DEFAULT

 Late response on submittal
 No or reduced access
 Failure to hold or late meetings

 Date and time of

occurrence
 Action directed
 Individual
directing change
 Action is perceived
as a change
 Action taken by the
Contractor

 Unofficial suspension of work
 Any other verbal or written direction

received in a meeting, on-site, by
telephone, etc. Even in the presence
of the Contracting Officer

52.246-INSPECTION OF CONSTRUCTION
32

(h) If, before acceptance of the entire work, the Government decides to examine already
completed work by removing it or tearing it out, the Contractor, on request, shall promptly
furnish all necessary facilities, labor, and material. If the work is found to be defective or
nonconforming in any material respect due to the fault of the Contractor or its
subcontractors, the Contractor shall defray the expenses of the examination and of
satisfactory reconstruction. However, if the work is found to meet contract requirements, the
Contracting Officer shall make an equitable adjustment for the additional services involved in
the examination and reconstruction, including, if completion of the work was thereby
delayed, an extension of time.
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INSPECTION
OF

CONSTRUCTION
 Date and time of

occurrence
 Action directed
 Individual
directing change
 Evidence of
Contractors
inspection results
 Action is perceived
as a change
 Action taken by the
Contractor

 Removing or tearing it out completed

work

 Unusual or excessive inspection by

Government

 Retesting????
 Any other verbal or written direction

received in a meeting, on-site, by
telephone, etc. Even in the presence
of the Contracting Officer

52.236-11 USE AND POSSESION
34

(b) While the Government has such possession or use, the Contractor shall be relieved of the
responsibility for the loss of or damage to the work resulting from the Government’s
possession or use, notwithstanding the terms of the clause in this contract entitled “Permits
and Responsibilities.” If prior possession or use by the Government delays the progress of
the work or causes additional expense to the Contractor, an equitable adjustment shall be
made in the contract price or the time of completion, and the contract shall be modified in
writing accordingly.
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USE AND
POSSESION

 Damage to construction work
 Delays or obstructed access
 Any other verbal or written direction

 Date and time of

occurrence
 Evidence of impact
or damage
 Action taken by the
Contractor

received in a meeting, on-site, by
telephone, etc. Even in the presence
of the Contracting Officer

52.242-14 SUSPENSION OF WORK
36
(b) If the performance of all or any part of the work is, for an unreasonable period of time, suspended,
delayed, or interrupted (1) by an act of the Contracting Officer in the administration of this contract, or
(2) by the Contracting Officer’s failure to act within the time specified in this contract (or within a
reasonable time if not specified), an adjustment shall be made for any increase in the cost of performance
of this contract (excluding profit) necessarily caused by the unreasonable suspension, delay, or
interruption, and the contract modified in writing accordingly. However, no adjustment shall be made
under this clause for any suspension, delay, or interruption to the extent that performance would have
been so suspended, delayed, or interrupted by any other cause, including the fault or negligence of the
Contractor, or for which an equitable adjustment is provided for or excluded under any other term or
condition of this contract.
(c) A claim under this clause shall not be allowed(1) For any costs incurred more than 20 days before the Contractor shall have notified the
Contracting Officer in writing of the act or failure to act involved (but this requirement shall not apply as
to a claim resulting from a suspension order); and
(2) Unless the claim, in an amount stated, is asserted in writing as soon as practicable after the
termination of the suspension, delay, or interruption, but not later than the date of final payment under
the contract.
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SUSPENSION
OF WORK
 Date and time of

occurrence
 Action directed
 Individual
directing change
 If not in writing,
the action is
perceived as a
suspension
 Action taken by the
Contractor

 Late response on submittal
 No access
 Failure to hold or late meetings
 Unofficial suspension of work
 Any other verbal or written direction

received in a meeting, on-site, by
telephone, etc. Even in the presence
of the Contracting Officer

52.211-13 TIME EXTENSIONS
38

Time extensions for contract changes will depend upon the extent, if any, by which the
changes cause delay in the completion of the various elements of construction. The change
order granting the time extension may provide that the contract completion date will be
extended only for those specific elements related to the changed work and that the remaining
contract completion dates for all other portions of the work will not be altered. The change
order also may provide an equitable readjustment of liquidated damages under the new
completion schedule.

NOTE: Should only be used with phased construction
clause and phased liquidated damages
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REA
STEPS
Protect your rights
regardless of
whether or not there
are final impacts
(time or money),
Your chances for
recovery are
significantly lower if
you don’t submit a
“place holder”
correctly.

(1) Notification



Request for Information (RFI)
Letter

(2) Document & Track
(3) Determination of Merit
 “Golden


Ticket”
Discovery of Government position

(4) Equitable Adjustment



If necessary. . . time and/or costs
Forward price or upon completion

40

 Underestimating the Government’s reliance

REA

“trips”










on FAR requirements
Failure to recognize the Government process
Failure to provide timely notification
Failure to sight proper relief clause and
assert rights
Failure to provide supporting evidence
Failure to seek direction or state actions to
be taken
Faith in the “honor system”
Waiting for actual impact (bottom line loss)
Presenting an emotional case rather than a
factual case

OVERHEAD (Pricing)
41

Overhead - An accounting term that refers to all
ongoing business expenses not including or related to
direct labor, direct materials, direct equipment, or thirdparty expenses that are billed directly to customers.
Overhead must be paid for on an ongoing basis,
regardless of whether a company is doing a high or low
volume of business. It is important not just for
budgeting purposes, but for determining how much a
company must charge for its products or services to
make a profit.

INDIRECT COSTS
42

 Indirect costs are expenses that are not directly accountable to a

specific cost object (such as a particular project, facility, function, or
product). Indirect costs include administration, personnel, facility, and
security costs, costs which are not directly related to production. With
minor exception indirect costs are classified as overhead expenses.

 In business, overhead expenses (also known as G&A), refer to the

ongoing expense of operating a business; it is also known as an
"operating expenses” such as corporate salaries, personnel/payroll
salaries, accounting fees, advertising, insurance, interest, legal fees,
labor burden, rent, repairs, supplies, taxes, telephone bills, travel
expenditures, and utilities

DIRECT COSTS
43

 Direct costs are directly attributable to an object. Direct costs are

those expense elements that solely benefit one specific projects, for
example salaries of project staff, labor, materials, equipment, and
subcontractor costs required for a particular project. Because these
activities are easily traced to one project, their costs are charged as
direct cost on an item-by-item basis

 In construction, the costs of materials, labor, and equipment for the

cost object are direct costs. In manufacturing or other nonconstruction industries the portion of operating costs that is directly
assignable to a specific product or process is a direct cost.

 General rule of thumb ~ if the project or order didn’t exist, the cost

wouldn’t exist.

ACCOUNTABILITY
44

 It is possible to justify the handling of almost any kind of cost as either

direct or indirect. Labor costs, can be indirect in the case of
maintenance personnel and executive officers; or direct, as in the case
of project staff members.

 Similarly, materials such as miscellaneous office supplies (pencils,

pens, paper) are typically handled as indirect costs, while paper
purchased for submittals on a project are charged as direct costs.

 COST ACCOUNTING STANDARDS (CAS) are a set of 19 standards

and rules promulgated by the Government for use in determining costs
on negotiated procurements. While you may not be required to have an
approved CAS system, you must have an established accounting
practice to allocate costs – that does not change.

DIRECT vs INDIRECT
45

46

HOOH









Annually, as
reported to the IRS
Based on a three
(3) year average or
trend
Based on cost
accounting
procedures
Generally will not
adjusted on
contract (firm fixed
price)
Will always be
presented in a %
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HOOH






Government
furnished form
Includes FAR
references
Must subtract
unallowable costs
Looking for 3 year
trend
Provide additional
explanation for
unusual previous
or upcoming
changes
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HOOH is
computed
by dividing
the
expenses by
the revenue

G&A (Pool)
= HOOH %
Total Revenue (Base)
$1,250,000 (Pool) = 6.99% HOOH
$17,890,000 (Base)

How you divide it is how you apply it

DIRECT vs INDIRECT
51

52

Specific to
construction
contracts
direct costs
are divided
into two
categories –
direct and
indirect

By definition all project (or job) expenses are
considered direct costs as they can be allocated to a
specific element. These expenses would not exist if not
for that project. However, within those direct costs,
there are costs that are incurred that cannot be allocated
to a single unit of work. Generally they are not
identified as a definable features of work on the
schedule.
By definition, these costs are indirect costs and are
referred to as Field Office Overhead (FOOH).
For these costs, their precise benefits to a specific
project are often difficult or impossible to trace ~ for
example it is impossible to determine precisely how the
activities of the Safety Manager on a construction site
affect any one specific task, say forming a concrete pad
that is one of 50 ongoing tasks.

For example:
 Renting a job trailer for a project. The rental expense is properly

charged in accordance with cost accounting standards as a direct cost,
however; on the project the expense cannot be allocated to a specific
definable feature of work and therefore is considered an indirect cost
on the project.
 If the company does not own or rent forklifts until a specific project is
awarded the rental expense is a direct cost to the project. If the forklift
is used to lift beams into place as part of the framing work element,
the expense would be classified a direct cost to a specific definable
feature of work. However, if a forklift is used for unloading various
materials (plumbing supplies, painting supplies, steel, doors, etc.) On
the job site, it cannot be attributed on any one single expense element
therefore it is an indirect cost to the project and is classified as a
FOOH expense
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FIELD OFFICE OVERHEAD (FOOH)
54

55
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PROPOSAL BREAK DOWN
57
[DFARS] 252.236-7000 MODIFICATION PROPOSALS--PRICE BREAKDOWN.
AS PRESCRIBED IN 236.570(A), USE THE FOLLOWING CLAUSE:
MODIFICATION PROPOSALS--PRICE BREAKDOWN (DEC 1991)
(A) THE CONTRACTOR SHALL FURNISH A PRICE BREAKDOWN, ITEMIZED AS REQUIRED AND WITHIN THE
TIME SPECIFIED BY THE CONTRACTING OFFICER, WITH ANY PROPOSAL FOR A CONTRACT MODIFICATION.
(B) THE PRICE BREAKDOWN—
(1) MUST INCLUDE SUFFICIENT DETAIL TO PERMIT AN ANALYSIS OF PROFIT, AND OF ALL COSTS
FOR—
(I) MATERIAL;
(II) LABOR;
(III) EQUIPMENT;
(IV) SUBCONTRACTS; AND
(V) OVERHEAD; AND
(2) MUST COVER ALL WORK INVOLVED IN THE MODIFICATION, WHETHER THE WORK WAS
DELETED, ADDED, OR CHANGED.
(C) THE CONTRACTOR SHALL PROVIDE SIMILAR PRICE BREAKDOWNS TO SUPPORT ANY AMOUNTS CLAIMED
FOR SUBCONTRACTS.
(D) THE CONTRACTOR'S PROPOSAL SHALL INCLUDE A JUSTIFICATION FOR ANY TIME EXTENSION PROPOSED.

Number
of man
years
GS 11/5

a

b
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c

(a x b) x c

TOTAL COSTS
Percentage (%)
Daily Rate

How you divide it is how you apply it
59

THINGS TO CONSIDER
1.

Selection of method is a business decision – don’t let it be a lazy one

2.

Understand the project, client, and contract terms before decision






Most GEs do not identify subcontracting methods
Most GEs are prepared based on % ‘s - often an overall %
Most GEs do not include a schedule
Default clause does not allow for recovery of costs
Some agencies mandate the method for future modifications

3.

Normal method is most practical for primes (Cat I and II)

4.

NAVFAC Alternate method is most practical for most subcontractors

5.

Daily rate more accurately covers the incurred costs

6.

Percentage rate – completed on time – equates to more profit

7.

Historically more costs have been received with percentage rates

8.

Reflects the abilities of the company

9.

Must select only one method ~ applied consistently up or down, time or no time

60

RULES OF THE ROAD
61

 Must have an established system that will withstand an audit
 Remember any cost proposal over $750,000 must have certification
 HOOH are indirect costs ~ and are always distributed as a %
 Unallowable costs cannot be included - recovery of HOOH skewed
 FOOH is a direct, indirect cost and must be recovered under the contract








terms (award, modifications, terminations, etc)
If it’s not a definable feature of work. . . It is most likely FOOH
99% of Division 1 costs are FOOH
Every party (prime and subcontractors) are entitled to markups.
Documentation is CRITICAL.
Track FOOH costs incurred and received for future recovery if needed
Make sure the team understands the pool assignments
MOST IMPORTANTLY – HOW YOU DIVIDE IT IS HOW YOU APPLY IT

GETTING PAID
62
Indirect costs are expenses that are not directly accountable to
a specific cost object (such as a particular project, facility,
function, or product). Indirect costs include administration,
personnel, facility, and security costs, costs which are not
directly related to production. With minor exception indirect
costs are classified as overhead expenses.
Direct costs are directly attributable to an object. Direct costs
are those expense elements that solely benefit one specific
projects, for example salaries of project staff, labor, materials,
equipment, and subcontractor costs required for a particular
project. Because these activities are easily traced to one project,
their costs are charged as direct cost on an item-by-item basis

GETTING PAID
63

 FAR 52.232-5 Payments under Fixed Price Construction Contracts and FAR 52.232-27

Prompt Payment for Construction Contracts and the terms and conditions of the subject
contract. These documents state that the Government shall pay the Contractor the
contract price and progress payments monthly as the work proceeds on
estimates of work accomplished which meets the standards of quality established
under the contract, as approved by the Contracting Officer.

 Section 01 32 17.05 20 paragraph 1.7.1 identifies the requirements regarding the monthly

network analysis updates Contractor and Government representatives shall meet at
monthly interval to review and agree on the information presented in the updated project
schedule. The submission of an acceptable, updated schedule to the
Government is a condition precedent to the processing of the Contractors
pay request. If a Schedule of Prices is the basis for progress payments, it shall be
consistent with the logic and activity breakdowns on the progress schedule. If progress
payments are based on a cost-loaded schedule, the Contractor and Government shall
agree on percentage of payment for each activity progressed during the update period.

 The schedule (clauses) has precedence over the specifications.
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 Completion of the project, or submission of a schedule that reflects completion past

Contract Completion Date (CCD) is allowed and therefore is not a basis for refusal
to pay the contractor. SECTION 01 32 17.00 20, paragraph 1.6.2.2 (c) requires that
“Calculation of schedule updates shall be such that if the finish of the "Projected
Completion" milestone falls after the contract completion date, then negative float will be
calculated on the longest path and if the finish of the "Projected Completion" milestone
falls before the contract completion date, the float calculation shall reflect positive float
on the longest path.”

 FAR 52.232-5 allows for retention of monies if the Contracting Officer finds that

satisfactory progress was not achieved during any period for which a progress payment is
to be made. However, the clause stipulates a maximum of 10% of the payment
amount will be withheld. Based on the value of work in progress invoiced for
since XXXX 2015, the maximum penalty, if appropriate, should be $XXXXXX. The
Contracting Officer has no authority to reject the payment in its entirety. Retention of 10%
represents an “administrative” penalty that would result in loss of field office overhead and
profit. Amounts exceeding 10% are punitive and harmful to the Contractor and its
subcontractors as direct cost will not be covered.
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 FAR 52.232-5 allows for retention of monies the Contracting Officer finds

necessary for the protection of the Government. In the case of late
project completion, FAR 52.211-12 Liquidated Damages--Construction stipulates if the
Contractor fails to complete the work within the time specified in the contract, the
Contractor shall pay liquidated damages to the Government. This clause recognizes the
potential for a late finish and asserts the necessary remedies should the Contractor be
found accountable for the delays. In accordance with the subject contract liquidated
damages will be in the amount of $XXXXX for each calendar day past CCD. Currently the
schedule reflects contract completion approximately XXXX days past CCD or $XXXXXXX.

 FAR 52.232-5 allows for retention of monies the Contracting Officer finds necessary for the

protection of the Government. In the case of incomplete or unacceptable work (i.e.,
rework), the definable feature of work in question should be adjusted (i.e., reduction
from 100% complete to 90% complete) pending rework and acceptance by the
Government. An additional retention is not necessary. Withholding payment on all work is
punitive as the value retained for the work in question far exceeds the original value of the
work. The balance remaining on this project is $XXXXX for which only $XXXXX has been
invoiced allowing sufficient value for punch list or rework items. The Government has no
authority to reject the invoice in its entirety for this purpose and therefore is in breach of
contract.
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